
the perceived creditworthiness of cable systems as opposed to wireless cable
systems or other distribution means. Thus, we errphasize that our rules will
not pennit vendors to make creditworthiness decisions based only on the
distribution technology involved. We believe our regulations correctly balance
the rights of vendors and distributors while fulfilling Congressional intent.

110. The statute also directs that our regulations should allow price
differentials based on differences in lIoffering of serviceII • Neither the
statute nor its legislative history provides much guidance on the proper
definition of this tenn, although we believe that it refers to differences
related to the actual service exchanged between the vendor and the distributor.
For exarrple, such considerations could be manifested in standard contract tenns
based on a distributor's willingness to provide secondary services that are
reflected as a discount or surcharge in the programning service's price.
Although some MVPDs such as NRTC maintain that all distributors fall into one
class, we agree with corrmenters claiming that the flexibility from "offering of
service" discounts ultimately facilitates greater availability of programming.
we also recognize United Video's argument that with respect to service to the
HSD market, certain distributors may have capabilities to function like other
(cable) distributors, yet many of these functions duplicate aspects of a
vendor's service and are not necessarily used in the programning transmission.
As a result, these duplicative caPabilities should not immediately lead to
establishing a single class of distributors. We also believe that even if we
assume a single class of distributors, the record clearly demonstrates that
each distributor will seek to distinguish itself within a medium by its
willingness to accept certain tenns, or to provide secondary functions in
return for a lower price.

111. Consequent1y, we adopt regulations that will allow programming vendors
to establish price differentials based on factors related to offering of
service. Such factors could include, for exarrple, Penetration of programming
to subscribers or to Parti~lar systems;187 retail price of programming to the
consumer for pay services; 1 8 amount and type of promotional or advertising
services provided by a distributor; a distributor's Purchase of programming in
a package or a 1ft carte; 'channel position; importance of location for non
volume reasons; 1 9 prepayment discounts; contract duration; date of purchase,

187 For instance, a ~endor may justify a price differential for an MSO
that purchases a programming service for all its cable systems, rather than
only selected markets. Likewise, for payor premium services, a vendor may
offer incentive discounts to encourage distributors to offer the programming
service to a larger percentage of the distributor's total subscribers.

188 As an exarrple, a vendor may offer discounts to distributors as an
incentive for lower retail prices for subscribers, especially in the case of
premium services that are sold a la carte.

189 We note that a vendor may offer discounts to secure contracts for a
programning service in key markets, such as Manhattan or Los Angeles, for
purposes of enhancing advertising or program production. Such discounts could
appropriately apply, then, for all competitors in those markets.
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especially purchase of service at launchi l90 and other legitimate factors as
standardly applied in a technology neutral fashion. 191 We emphasize that this
list of considerations is intended to provide exarrples of frequently used
contractual tenns, and is not exClusive; vendors may use other standardly
applied. "offering of service" discounts (or surcharges), to the extent that
they are willing to justify such terms, as necessary on a case-by-case
basis. 192

112. Use of "rate cards". Given that our definition of "discrimination" by
a vendor initially requires a price differential as compared among cOf('peting
distributors, we must establish a cornnon basis for such price comparisons and
detennine how to make such infonnation generally accessible to potential
corrplainants. we believe accurate conparisons could occur by using a vendor's
"rate card," standard contracts, or other generally accepted. pricing
infonnation regarding a vendor's prograrrming service. The record in this
proceeding, however, has established that vendors currently errploy a variety of
sales practices, and that individual vendors require considerable flexibility
in establishing a mutually acceptable price in order to facilitate the
continued. sale of multichannel video programning under dynamic market
conditions. Therefore, we will pennit vendors to choose whether to use a "rate
card" as well as the fonnat and relevant pricing factors, without requiring a
filing with the Conmission, with the proviso that such pricing infonnation
will play an integral role in a ~dor' s ability to justify rate <;lifferences
between COf('peting distributors. 1 Also, we realize that distributors as
potential cooplainants may not always have access to a vendor's pricing
infonnation. Accordingly, under the cooplaint process described below,

190 For exarrple, a vendor could conceivably justify rate differences, or a
separate rate structure, to distinguish those distributors that were "charter
members" or longstanding custe>rrers of a service, provided that such discounts
are or were available to distributors of any technology. Any such potential
rates, however, must result frOOl specific provisions of a contract that
predates the cooplainant' s attempt to purchase the same prograrrming.

191 certain comrenters have argued in favor of the merits of price
differentials based upon a vendor's attempt to "meet carrpetition" at the price
level for another vendor's service. we recognize that such practices may
benefit the public in certain instances by increasing the availability of
prograrmting and reducing the price of progranming to consumers, and we will
detennine whether these benefits are likely to occur on a case-by-case basis.

192 Vendors responding to conplaints may atterrpt to justify practices
causing a price differential under more than one statutory factor when
necessary, Particularly when the appropriate category is uncertain based on our
rules or Cornnission precedent.

193 Given the cooplexity created by the different uses of rate cards and
other pricing techniques by prograrnning vendors, we strongly encourage vendors
to specify the factors in their contractual arrangerrents that affect price, and
to use those contracts in resolving disputes rather than relying on the basic
infonnation on a rate card.
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potential corrplainants may make a certified request of information from
vendors; if the request is denied or insufficient information is provided for a
carrparison, we will allow a distributor to file a complaint without such
information. Under this framework, vendors may determine their own sales
practices in order to accornnodate the desired level of flexibility, thus
assuming their own degree of risk in proving the legitimacy of their pricing
differentials. we believe that this approach will facilitate the process of
resolving disputes by creating an incentive for vendors to use standard sales
techniques and to make pricing information available as necessary to
distributors, while simultaneously preserving a degree of flexibility for each
vendor's sales preferences that might result from the unique nature of each
prograrrming service.

113. With respect to recoremendations by certain corcmenters that we require
filing of "rate cards", contracts, or other types of pricing information, we
conclude that requiring vendors to file pricing materials would irrpose a major
administrative burden on Coomission resources, and could create additional
problems related to the confidentiality of such information. Further, to the
extent that parties have shown that standard "rate cards" generally do not
exist, we believe that a filing requirement would irrpose an excessive
constraint on vendors -- thus increasing the possibility of limiting the sale
of prograrnning -- and could diminish competitive pricing for multichannel
prograrrming through a standardization of higher programming rates as vendors
become more aware of the pricing practices by competitors.

114. Buying groyps. we agree with cornnenters that buying groups or
purchasing agents can offer some economies of scale or other efficiencies to
programming vendors which would justify price discounts under the statute.
However, we also agree that in order to benefit from treatment as a single
entity for purposes of subscriber volume, a buying group should offer vendors
similar advantages or benefits as a single purchaser, including for ex:arrple,
some assurance of satisfactory financial and technical performance. we do not
believe that it is necessary to irrpose size or ownership restrictions .194
Vendors can extend the same volume discounts based on number of subscribers
that they would ordinarily extend to single entities of corrparable size
provided that such discounts are offered in a nondiscriminatory fashion.
Likewise, a strict requirement of joint marketing strategies would not appear
to be feasible for a group with national membership. Marketing plans could vary
significantly dePending on geographic location and would appear to be more
appropriately tailored to individual distributors in specific local markets.
We would encourage buying groups, however, to cooperate with prograrrming
vendors on marketing strategies that would best represent the interests of
their members and that would provide the economic benefits of a larger number

194 ~, ~, United Video at 28, suggesting that groups should be
limited to situations where a single entity owns at least 51% of each member of
the group. lli Liberty Media at 41, which states that it does not appear
necessary now to limit the size of individual entities participating in buying
groups provided that the total number of subscribers does not exceed whatever
horizontal concentration limits are established by the commission pursuant to
Section 11 of the Act.
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of subscribers.

115. Accordingly, the regulations we adopt include requirements that a
buying group seeking unitary treatment from a prograrrming vendor must agree to
be finangiallY responsible for any fees due under a contract to which it is a
party. 19 Altematively, if individual members are contracting parties, they
must agree to joint and several liability for comnitments of the group. In
addition, group members must agree to uniform billing and standardized contract
provisions. With respect to technical performance, a vendor offering unitary
treatment to a purchasing group has the right to require members to agree to
certain reasonable technical standards which will be guaranteed by the group
entity or its individual members. A prograrrming vendor can, of course,
legitimately apply any of the statutorily permissible justification factors
such as creditworthiness to buying groups in the same manner as they would be
applied to individual MVPDs on a nondiscriminatory basis. These regulations
appropriately balance the interests of prograrmning vendors in receiving prompt
payment and adequate technical quality for their services and those of MVPD
members of buying groups in receiving any available benefits from large
subscriber numbers.

D. Non=price Discrimin;rt; j on

116. we believe that non-price "discrimination" by a prograrrming vendor
between coopeting distributors is also covered within Section 628 (c). While
specific practices within this prohibition are not well identified or discussed
by corrrnenters, we believe that one fonn of non-price discrimination could occur
through. a vendor's "unreasonable refusal to sell", inCluding refusing to sell
prograrrming to a class of distributors, or refusing to initiate discussions
with a particular distributor when the vendor has sold its progranming to that
distributor's corrpetitor. we believe that the Corrmission should distinguish
"unreasonable" refusals to sell from certain legitimate reasons that could
prevent a contract between a vendor and a particular distributor, including (i)
the possibility of parties reaching an irrpasse on particular tenns, (ii) the
distributor's history of defaulting on other prograrrming contracts, or (iii)
the vendor's preference not to sell a program package in a particular area for
reasons unrelated to an existing exclusive arrangement or a specific
distributor. 196 OUr iIrplementation of the non-price discrimination aspects of

195 we note that we have extended the general requirement for unitary
treatment of a buying group's mernbers to apply in the context of our definition
of geographic relevant markets, which will guide comparisons of "competing"
distributors,~. As a result, our rules for identifying "competing"
distributors will treat a particular buying group as a single local, regional,
or national distributor dePending upon the fundamental nature of its operation.

196 we believe that this interpretation is consistent with the specific
language of section 628. In particular, we note that Section 628 (c) (3) (A)
provides "Nothing in this section shall require any person who is engaged in
the national or regional distribution of video programning to make such
prograrrming available in any geographic area beyond which such programning has
been authorized or licensed for distribution. II
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Section 628(c) concerning unreasonable refusals to sell or similar exclusionary
practices will draw upon certain antitrust precedents to define "unreasonable",
as well as other legal pr~ciPles, and will be addressed individually through
the enforcement process. 1 1 In addition, we believe that Section 628(c)'s
prohibition against non-price discrimination would also enconpass situations in
which a vendor refuses to offer particular terms to an individual distributor,
or class of distributors, that are offered to corrpeting distributors. This
would prohibit such practices, for exarrple, as selling programming to one
distributor on an a la carte basis, but refusing to permit that distributor's
corrpetitors to purchase the same programming on the same terms or conditions.

E. Pmlication of Rules to Existing Contracts

111. In the Notice, we observed that the statute is silent concerning
enforcement of anti-discrimination rules with respect to existing contracts,
and tentatively concluded ~i we could not apply the new rules retroactively
against existing contracts. 19 We sought cormnent on this analysis and
requested that cOI'l1'Tel1ters "address the extent that the Corrmi~sion should
implerrent Section 628 with respect to existing contracts. ,,19 we noted that if
we waited for existing contracts to expire, "we may not achieve the results
Congress envisioned from the requirements of Section 628 in Btimely fashion
given the long term nature of many prograrrming agreerrents.,,2 0 Accordingly, we
requested that corrmenters address whether we should establish a deadline (and
address what an appropriate deadline should be) for compliance that would
afford parties sufficient time to renegotiate contracts. In this regard, we
also sought information as to the current duration of existing contracts. we
further sought conroent on whether renewals of existing contracts subsequent to
the adoption of the Notice should comply with the new rules. Finally, we asked
conroenters to address whether parties could base discrimination claims on
contracts that predate the new rules.

118. Conmenters opposing application of the regulations developed under
Section 628 to existing contra~8 argue that such application would constitute
illegal retroactive rulemaking. 1 They rely on Bowen v. GeOrgetown University
Hospital, 488 U.S. 204, 208 (1988), and other cases, arguing that the
Cornnission may not apply the anti-discrimination rules t~ ~isting contracts
because there is no clear congressional intent to do so. 0 Should the
Corrmission conclude, however, that it has authority to apply Section 628 to
existing contracts, programmers argue that compulsory abrogation of existing

197 ~ discussion of enforcement process for discrimination, infra.

198 Notice at 201.

199 M.

200 rd.

201 ~, ~, Rainbow at 17-18.

202 ~, ~, Superstar at 62-64.
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agreenents would reduce their income and llilreasonably dis~O their ability to
secure costly prograrrming, and would harm them financially. 3 In addition,
the prograIllOOrs contend that renegotiation of these contracts would pose a
difficult and burdensome task, forcing costs to be passed on to consumers. 204
These cammenters generally seek a grace period of several years to ~ring their
existing agreenents into corrpliance with our program access rules. 2 5 Finally,
a number of cornrenters contend that a corrplainant should not be allowed to use
a contract entered into before the Act or the effective date of the rules as a
basis for corrparison ~8 d.etennine whether a contract entered into after the Act
violates Section 628. 6

119. In contrast, cammenters in favor of application of the program access
provisions to existing contracts argue that~ and other cases on
retroactivity are inapposite because the statute does not seek to recoup sums
previously paid or attach liability for past events. 207 These commenters
further argue that the fact that Congress expressly grandfathered in subsection
628 (h) a narrow class of existing agreenents mandates the conclusion ~t it
intended to include all other contracts within coverage of the Act. 20 They
contend that, given the long tenn nature of many prograrrrning agreenents, any
other inte~retationof the applicability of sec~i~n 628 would not achieve the
results Congress envisioned in a timely fashion. 0 Thus, with reSPect to the
timing of implementation of the rules, some commenters argue that the statutory
provisions should become effective iromediately,210 while others suggest that
exist~~ contracts be brought into compliance within a reasonable period of
ti.Ire. 1 others suggest that ~isting contracts be brought into compliance
through the complaint process. 12

120. we affinn our tentative conclusion in the Notice "that any pr~cmg

policies or restrictions develoPed to implement Section 628 should pot be
awlied retroactively to existing contracts. ,,213 Therefore, consistent with

203 ~, ~, Liberty Media Reply at 32-34.

204 ,Id.

205 ~, ~, Group Wat 9; WI at 36.

206 ~, ~, Landmark at 11.

207 ~, ~, NRTC Reply at 19-20.

208 ~, ~, VK:'A at 29.

209 ~, ~, U.S. West at 5, n. 11.

210 ~, ~, NRTC at 32.

211 ~, ~, APPA Reply at 10.

212 See ~, DirecTv at 25-26.-,
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the holdings in~ and similar cases that proscribe retroactive application
of regulations absent clear congressional intent, the anti-discrimination rules
adopted herein will not affect prices paid for past video prograrrming services
or Penalize vendors for practices preceding passage of the Act. The COnrnission
will, however, apply the rules adopted under Section 628 proSPectively to all
existing contracts2 whether they were executed before or after the effective
date of the rules. 14 .

121. We believe that COngress would not have expressly grandfathered only a
narrow class of contracts in Section 628 (h) had it intended to generally exercpt
all existing conj3acts from the scope of the anti-discrimination requirerrents
of Section' 6t8 .2 Moreover, the long teon nature of many prograrrming
agreerrents21 would delay for several years the unifoon irrplerrentation of
rules intended to prohibit discriminatory practices within the video
progranming distribution industry. 217 Thus, we believe that Congress intended
that rules promulgated to irrplerrent section 628 should be applied prOSPectively
to existing contracts, except as SPeCifically provided for in subsection
628 (h) .

122. Given that renegotiation of existing affiliation agreerrent~ will have
some disruptive effect on the market and on the entities involved, 18 we
believe it is in the public interest to afford parties a reasonable period of
time of 120 days after the effective date of the new rules in which to bring
their agreerrents into corrpliance. After this date, a corrplainant may base a
claim of discrimination on corrparisons with contracts that predate PaSsage of
the Act, but the point of corrparison for determining whether the contract rates
offered to the corrplainant are reasonable should be the current rate paid by
its corrpetitor under the original teons of the corrpetitor' s contract or, if the
contract has been renegotiated, the renegotiated teons. 219 In all cases, the
reference point for corrparing disparities among contracts must be the teons in
effect at the time the corrplainkbs filed rather than those in effect at sCIre
other time during the contract.

213 Notice at 201 (ercphasis added) .

214 Since this approach does not "alter [] the !&§t legal consequences of
past actions" or "change what the law was in the past," it does not constitute
retroactive rulemaking. ~~, 488 U.S. at 219 (Scalia, J., concurring)
(errphasis in original) .

215 See, ~, w:A at 29.

216 ~ Time Warner at 31-32.

217 ~, ~, U.S. West Reply at 5, n. 11.

218 ~, ~, Liberty Media Reply at 32-34.

219 .cL. Viacorn at 34-35.

220 ~, ~, Time Warner Reply at 17 n.10.

57



F. Cooplaint am Enforcarent procedures Regarding Discrimination

123. As discussed earlier, we believe that a process derived from our §208
common carrier and §315 (b) lowest unit charge complaint processes, modified to
limit discovery procedures, will provide the most flexible and expeditious
rceans of enforcing the antidiscrimination provisions of Section 628 (c) (2) (B)
through the adjudication process. Thus, we will adopt a system that promotes
resolution of as many cases as possible on the basis of a complaint, answer and
reply. Discovery will not be pennitted as a matter of right in all cases, but
only as needed on a case-by-case basis, as determined by the staff. cases that
require a relatively contained amount of discovery (limited to written
interrogatories and document production) will be resolved at the staff level
and shall be subject to review directly to the full Cormnission. Interlocutory
review shall be pennitted only after the staff has ruled on the merits. If,
however, the staff detennines that a case is particularly complex and will
require extensive discovery, the Parties will be so advised, and will be given
the opportunity to resolve the dispute through ADR. If ADR is not selected or
is unsuccessful, the case will be designated for an evidentiary hearing before
an administrative law judge (AIJ). Interlocutory applications for review in
such cases will be similarly limited, and any decision rendered by an AIJ shall
be directly appealable to the Comnission.

124. To minimize the number of conplaints brought to the Cormnission, we will
require that prior to filing a discrimination complaint, an aggrieved MVPD must
first infonn the prograrnning vendor of its belief that discriminatory behavior
has occurred. Such notice rust be sufficiently detailed so that the vendor can
detennine the specific nature of the potential complaint. This will give the
vendor an opportunity to resolve the dispute without involving the Corrmission.
If the Parties cannot reach resolution, the aggrieved MVPD should file its
conplaint along with evidence (an affidavit or cOQY of a certified letter) that
the required notice to the vendor has been given. 221 Complaints failing to
include such evidence will be dismissed. In addition, a one year statute of
limitations, as set forth~, will apply to discrimination complaints.

125. Corrplaint. When filing a conplaint, the burden is on the conplainant
MVPD to make a~~ showing that there is a difference between the
tenns, conditions or rates charged (or offered) to the complainant and its
conpetitor by a satellite broadcast prograrrming vendor or a vertically
integrated satellite cable progranrning vendor that meets our attribution test.
Thus, if the conplaint is brought against a satellite cable prograrrming vendor,
the cooplaint must establish that the vendor meets the attribution standards
adopted in this proceeding. In addition, the complainant must establish that
it "coopetes" with the MVPD to which it seeks comparison, either on a national

221 At this tirce, rather than establishing a specific time period for the
parties to atterrpt to resolve the dispute before an aggrieved MVPD may file a
cooplaint, we will allow the aggrieved MVPD to detennine the appropriate
duration of negotiations. At a minimum, however, the MVPD must provide the
potential defendant ten (10) days to respond to the notice, and allow a
reasonable time thereafter for negotiations.
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or local basis. Thus, the corrplainant must demonstrate that there is some
overlap in actual or proposed service area with the "corrpeting" distributor.

126. Next, the complaint must establish that the vendor has provided or
offered different terms and conditions, or different prices, to the corrplainant
and its corrpetitor. The complainant may use a "rate card," some other
generally available information, or the current contract between the defendant
vendor and the complainant's conpetitor for comparison purposes to demonstrate
a differential. If an aggrieved MVPD does not have access to a "rate card" or
other corrparative rate information (such as the contract with its competitor),
it should request, by certified mail, such information from the vendor. If the
vendor refuses to provide rate information pertaining to the MVPD' s
competitor, then the MVPD can file a complaint based on informati~n and belief
of an impermissible rate differential, supported by an affidavit, 22 along
with a statement that the vendor refused to provide the necessary specific
corrparative information. The staff will then accept the complainant's rate
allegations as true for pw::poses of its prima facie detennination. In this
way, we have addressed any concern raised in the cornnents about the MVPD' slack
of access to information without requiring vendors to file "rate cards" or
contracts at the Corrmission, because an aggrieved MVPD will be able to file a
corrplaint and make a PrinJg~ case whether it has access to its conpetitor's
contract or not.

127. Answer. The vendor will be given thirty (30) days to file an answer
challenging the complainant's allegations or presenting affirmative defenses
that the difference in terms and conditions, or the difference between its
price to the complainant and its price to the corrplainant's corrpetitor, is
justified by the four factors set forth in the statute for permitted
differentials. 223 Alternatively, if the vendor believes that the corrplainant
and the competitor are not SUfficiently similar, and thus cannot be
realistically compared, it can state its reasons for this conclusion (i.e., the
conpetitor is a "charter" customer under a different rate structure), and
sul:mit an alternative contract for comparison with another more similarly
situated MVPD that uses the SQI'OE! distribution technology as the competitor
selected by the complainant. 224

222 With respect to any adjudicatory process for Section 628, we will
require that any supporting affidavit sul:mitted be signed by an officer of the
MVPD or vendor that is a party to the complaint.

223 We note that several corrm:mters argued that 20 days, as proposed in
the Notice, was an insufficient period of time for a vendor to prePare a
response. ~,~., Tel at 41, Ti.rne Warner at 45. We believe that the thirty
days allotted should be sufficient, especially given that vendors will have
been given notice of the specific nature of the dispute by the aggrieved MVPD
before the complaint is filed, and will thus have the opportunity to begin
preparing a defense before the complaint is actually filed.

224 As discussed earlier, the analysis of whether another MVPD is
similarly situated will involve a consideration of geographic region
(proximity), number of subscribers, date of entry of contract, type of service
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128. Even if the defendant vendor chooses to demonstrate that the difference
in its price to complainant and to complainant's competitor is justified by the
factors set forth in the statute, without relying on an alternative contract
providing a corcparison to a similarly situated customer, the commission may
still need to reference a contract with a similarly situated customer to
dete:r:mine whether the magnitude of the differential is not discriminatory. For
exarcple, if the vendor argues that the price difference between the complainant
and its cc:>rrpetitor is due to the vendor's standard volume discounts, SPecific
cost differences between the two customers, and certain "offering of service"
factors (such as number of services purchased, channel positioning, penetration
and marketing incentives), the Comnission will have to detennine whether each
reason offered by the vendor for a differential is allowed under the statutory
factors, and whether the precise magnitude of the price difference is justified
by those factors.

129. The magnitude of a price differential due to standard volume discounts
and specific cost differences may be ascertainable without the need to
reference any other contract for comparisons. If the vendor sutmits written
docurrentation that describes any standardized volume discounts routinely used
by the vendor, we will accept such evidence in lieu of additional contracts to
quantify the magnitude of a permissible differential. Similarly, if the vendor
also offers standard discounts for the number of services purchased, channel
positioning, penetration, and marketing comnitments, then these too can be
readily factored into the price calculation without reference to another
contract, so long as the vendor sutmits written documentation that describes
such standardized discounts or surcharges. If the vendor does not, however,
use standard discounts, the vendor should sutmit, with its answer, a contract
with a similarly situated customer in the same class of service as the
complainant's cc:>rrpetitor who has negotiated a price based on the same, or as
closely similar as possible, tenns as the complainant to support the vendor's
argurrent that the price to complainant is fair. The vendor would argue that
the price and/or discounts or surcharges given to this similarly situated
customer apply to corrplainant, and therefore demonstrate that the price

purchased, and specific tenns related to distinct attributes of the purchasers
or secondary transactions involved in the prograrmning sale itself. For
exarcple, a SMATV operator serving portions of Indianapolis files a complaint
against Vendor X alleging that the price charged to its cable competitor in
Indianapolis is lower. Vendor X responds that it made the contract with the
cable operator 10 years ago when it was a fledgling service, so the cable
operator got a lower price that is no longer available to £nY new customers of
Vendor X (1. e ., such low price is now available neither to SMATV customers nor
to cable customers). Moreover, the cable operator has agreed to provide
various promotional services that the SMATV operator cannot or will not
provide. Vendor X sutmits a contract that it signed last year with a nearby
Bloomington cable operator with a similar number of subscribers as the SMA'IV
operator which also does not include promotional services, arguing that this
Bloomington cable operator is "similarly situated" to the Indianapolis SMATV
operator, and thus provides the proper comparison.
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offered!charged to cooplainant is not discriminatory.

130. Any contracts or proprietary infonnation subnitted by a ven~r with its
answer may be subnitted pursuant to a request for confidentiality.2 5 Vendors
will not be pennitted to redact any infonnation contained in any contracts
sutmitted for cooparison pw:poses, because any terms will arguably affect the
ultimate price, as well as the adequacy or awropriateness of the corrparison.
The carplainant will be granted access to any such contracts or proprietary
infonnation sul:mitted, provided it agrees to abide by the terms of a protective
order that limits access to such infonnation and limits the purposes for which
any ~~nnation obtained through the Section 628 corrplaint process may be
used. The defendant will be given an extra (5) days to subnit a second,
redacted version of its answer for the public file.

131. ~. The cooplainant may file a reply within twenty (20) days after
the answer is filed. The reply may challenge the justifications for the price
differential relied upon by the vendor or any doC1.llrel1tation subnitted by the
vendor with respect to standardized discounts, or may challenge any alternative
conparison the vendor seeks to make as inappropriate because the contract
sutmitted by the vendor is not with a customer who is similarly situated to
the cooplainant. The carplainant will have an additional five (5) days to file
a second, redacted copy of the reply forflf public record if it contains
confidential or proprietary infonnation. 7

132. Staff Determination. After reviewing the complaint, answer and reply,
the staff will issue what, fir purposes of these proceedings, we will deem a
l2rima~ detennination. 22 If the carplainant has not shown that there is a
differential, or has not met the coopetitor or attribution standards, or if the
vendor has coopletely justified both the reasons for and the magnitude of the
differential to the satisfaction of the reviewing staff, the staff will find
that the cooplainant has not made a~~ case and will dismiss the
carplaint with prejudice. In order to dismiss the corrplaint, however, we
emphasize that the staff must be persuaded not only that the vendor's reasons
for the differential fall within the scope of the statutory factors as we have
inteq)ret~~hem, but also that the magnitude of the differential is
justified.

225 ~ 47 C.F.R. § 0.459(a).

226 As in the case of exclusivity corrplaints, the complainant will be
required to take reasonable steps to prevent unauthorized access to protected
documents and infonnation. ~ n. 103, ~.

227 ~ 47 C.F.R. §0.459(a).

228 Motions to dismiss, motions for surrmary judgment, or any additional
pleadings will not be considered except in extraordinary circumstances or
unless requested by the staff. We intend to keep pleadings to a minimum to
comply with the statutory directive for an expedited adjudicatory process.

229 For exarrple, a vendor can demonstrate that the magnitude of the
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133. In an effort to conserve Comnission resources and avoid the need for
discovery and protracted adjudication aimed solely at resolution of accounting
issues, we have determined that it is in the public interest to assign a
sonewhat higher burden of proof for making a prima facie case on a conplainant
if the corrplaint is based on a ~ minimis price differential. In those cases
in which the differential between the conplainant's price and that of its
conpetitor is equal to or less than five cents per subscriber or five percent,
whichever is larger, we will not require the vendor to justify the magnitUde of
the differential so long as it provides sufficient reasons that are justified
by the statutory factors for a difference in price. Any defendant in a
discrimination case relying on this defense must specifically raise it in its
answer, stating that the price differential is 5 cents or 5 percent, and
identify the statutory factors that it relies on to permit such a
differential. We errphasize that, this awroach does not establish any fonn of
~ ~ zone of reasonableness in pricing, nor does it allow any vendor to
autanatically charge an MVPD a surcharge of five cents per subscriber or five
percent over its coopetitor. In any discrimination corrplaint case, the vendor
must always demonstrate to the Ccmn.ission's satisfaction that it has sufficient
reasons that are justifi~~8 under the statutory factors to support a Q.e
minimis price difference.

134. If the staff determines that the corrplainant has established a prima
~ case, and no further infonnation is necessary to determine the fair or
reasonable price, the staff will issue ~ order ruling in favor of the
conplainant, with appropriate renedi.es. 1 In most cases, we believe that the
awropriate remedy will be to order the vendor to revise its contract or offer
to the corrplainant a price or contract tenn in accordance with the Corrmission's
findings. However, as discussed previously, the statute provides broad
authority to the Conmission to order additional remedies or irrpose sanctions
for violations of Section 628, which will be used in appropriate circumstances.

135. Discovery. If the staff determines that the corcplainant has
established a~ llill case, and further information is necessary to resolve

differential is pennissible if it has quantified its volume discounts or has
awlied other quantifiable standard. discounts or surcharges, and can show
through simple arithmetic that applying these discounts or surcharges results
in the price charged or offered to the corcplainant.

230 In this way, so long as the vendor provides sufficient reasons to
satisfy the reviewing staff that a ~ minimis price differential is justified,
we can conserve Corrmission resources by not also requiring that the vendor
produce and support detailed, precise accounting information.

231 For example, the staff would issue such an order if it determined, on
the basis of the pleadings, that the vendor had improperly applied a Particular
discount or surcharge, or had relied on a discount or surcharge that was not
justifiable under the statutory factors.

62



the complaint ~ ., additional information is necessary to quantify a
pennissible differential), the staff will issue a ruling to that effect. The
staff will then detennine what additional information is necessary, and will
develop a discovery process and timetable to resolve the dispute expeditiously.
Given the nature of the prograrrrning distribution marketplace, and the wide
range of sales practices, we do not believe that it would be efficient or
advisable to mandate uniform discovery processes herein for Section 628
corrplaints. Instead, we will provide the staff with flexibility to assess each
case and order discovery accordingly. In some cases, we expect that the
reviewing staff will itself conduct discovery by issuing appropriate letters of
inquiry or require that specific documents be produced. The staff will
determine whether it is necessary to file discovery materials with the
Comnission, or whether they should be provided only to the opposing party. The
staff will order that any documents or answers to such inquiries will be
sutmitted to the Commission and to the corrplainant pursuant to a protective
order within a specified time period.

136. If the staff cannot readily identify what information is needed, it can
direct the parties to submit discovery requests and supporting memoranda within
a specified time period. The staff will then schedule a status conference to
resolve discovery disputes and establish a timetable for compliance. As in
Section 208 common carrier complaint proceedings, the staff will be authorized
to issue oral rulings at the status conference which will be confinned in
writing to the parties. Discovery will be limited to issues raised by the
vendor's defenses. /my information exchanged through discovery will also be
subject to a protective order.

137. After the conclusion of discovery, the staff will require the parties
to submit briefs, together with proposed findings of fact, conclusions of law
and proposed remedies at a specified date. Reply briefs should be filed within
the following fifteen (15) days. The parties will be given an additional five
(5) days in which to file redacted copies of briefs and reply briefs for the
public record when they contain confidential or proprietary information. The
staff is expected to act expeditiously. After a ruling on the merits, either
party may file an application for review of the staff's determinations
directly to the Commission. Such ruling will include a timetable for
compliance, and will be effective upon release. 232 In the absence of a stay,
any relief or remedy imposed in the order will remain in effect pending review.
Stays will not be routinely granted.

138. Referral to AI.J. If the staff determines that the complainant has
established a m;ima~ case, and that extensive discovery will probably be
required to resolve the complaint, it will so advise the parties in writing.
If both parties agree, they may elect to resolve the dispute through ADR. If
the parties do not agree to ADR, the staff will designate the complaint for
hearing before an AI.J. The AI.Js are expected to resolve such cases
expeditiously, and should promptly hold a status conference to establish
timetables for discovery, hearing (if necessary), and sul:rnission of briefs and
proposed findings of fact and conclusions of law. A ruling on the merits by

232 ~ 47 C.F.R. Section 1.102(b).
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the ALJ may be appealed directly to the Commission.. Such ruling will be
effective upon release. 233 In the absence of a stay, any relief or remedy
inposed on the order will remain in effect pending appeal. Stays will not be
routinely granted.

G. Gatplaints Alleging Non:price Discrimination

139. Conplaint. When filing a corrplaint, the bu::-den is on the corrplainant
to make a~~ showing that a satellite broadcast programming vendor or
a vertically integrated satellite cable programming vendor that meets the
attribution standards outlined herein has engaged in some fonn of non-price
discrimination, such as an unreasonable refusal t.o sell its prograrrming to the
cooplainant, between the corrplainant and another MVPD corrpetitor. The
canplaint must include proof that the corrplainant: has notified the vendor of
its potential claim, and must be supported by appropriate documentation or an
affidavit setting forth the basis for the claim that the vendor has engaged in
a form of non-price discrimination. The corrplaint should also specify the
relief requested. A one-year statute of limitations, as set forth sugra, will
apply to non-price discrimination corrplaints.

140. Answer and Reply. The vendor will have thirty (30) days in which to
respond to the cooplaint. To avoid a decision in favor of the corrplainant, the
vendor must establish that it has not engaged in discriminatory behavior, such
as refusing to sell prograrrming to the corrplainant for any discriminatory
reasons, but that it has not sold its programming to the complainant on the
same ter:ms and conditions as the corrplainant's corrpetitor for legitimate
business reasons. For exarrple, a refusal to sell may be based on a legitimate
inpasse in negotiations. We errphasize, however, that a negotiating irrpasse
will not be regarded as legitimate if it is due to the vendor's adherence to a
discriminatory price or condition of sale. 234 The corrplainant will have twenty
(20) days following the answer in which to file a reply.

141. Staff Determination. The staff is expected to issue a ruling on the
rrerits expeditiously. Such ruling may be oral or written; any oral ruling will
later be released in writing. We do not expect that such cases will present
the need for discovely.235 If appropriate, the staff will order the parties to

233 1M;:. ~ 47 C.F.R. Section 1.276(a) (1), in which an initial decision
by an administrative law judge does not become effective if appealed until
after Corrmission review. For program access corrplaint procedures, however, we
have determined that the ALJ's decision on the merits should include a
timetable for corrpliance to provide any relief ordered, and we have determined
that the order should become effective upon release and remain in effect
pending appeal.

234 If a complaint is based on a refusal to sell that is due strictly to a
disagreerrent in price, however, we will evaluate the corrplaint under the price
discrimination process outlined above using t.hE' vendor's offer as the basis for
necessary corrparisons. We will not permit complainants to use this process for
"unreasonable refusals to sell" iri addition to,yC as a substitute for, the
cliscrimination complaint process.
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attercpt to negotiate a sale. If the parties cannot resolve their differences
within a specified time period, rather than engage in discovery or protracted
adjudication, the staff will hold a status conference with the parties to
detennine whether the failure to reach an agreement is the result of a
legitimate negotiating impasse. If, however, the staff detennines that the
vendor's refusal to sell to cooplainant on non-discriminatory terms and
conditions is unreasonable, it will issue an order with appropriate remedies
and sanctions. An application for the review of any staff ruling on the merits
may be filed directly by either party to the Conmission. Such ruling Wtll
include a timetable for corrpliance and become effective upon release. 23 In the
absence of a stay, any relief or remedies iInposed in the order will remain in
effect Pending review. Stays will not be routinely granted.

VIII. PRQHIBITlOOS AGAlNST UNDUE OR IM!?ROPER I:NFI1JEiOCE

142. As indicated above, the Conmission is directed to prescribe regulations
to specify particular conduct that is prohibited by section 628 (b) in three
specific areas. The first of these relates to the exercise of certain types of
"undue influence." Specifically, the Cornnission :rtn.lst:

establish effective safeguards to prevent a cable operator which has an
attributable interest in a satellite cable programning vendor or a
satellite broadcast prograrrming vendor from unduly or improperly
influencing the decision of such vendor to sell, or the prices, terms, and
conditions of sale of, satellite cable programming or satellite broadcast
prograrnning to any unaffiliated :rtn.lltichannel video prograrnning
distributor.

143. In the Notice we sought comrent on the scope of activities or practices
that we should consider "undue influence. II we also asked for comnent on
standards to apply in distinguishing practices that would constitute undue
influence from other actions that may occur during the normal course of
negotiations over prices and conditions of programming sales.

GalllQIt.S

144. Few parties comment on the appropriate definition of undue influence
pursuant to this provision. In general, non-cable corrunenters propose that
undue inf~uence should be presumed if particular discriminatory conduct is
alleged,2 7 while cable commenters assert that the Commission should require

235 If, however, discovery is required, the staff may proceed with
discovery as allowed in a price discrimination case. Moreover, the staff may
designate a case for hearing before an ALJ in particularly complex cases.

236 ~ 47 C.F.R. §1.102(b).

237 ~, ~, DirecTv at 19-20, WJB at 13.
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particular proof that tmdue influence occurred. 238

DiscussiQn

145. Based on infonnation presented in the record, we conclude that the
concept Qf tmdue influence between affiliated finns is closely linked with
discriminatory practices and exclusive contracting, the direct regulation of
which is tQ be tmdertaken pursuant sections 628 (c) (2) (B), (C), and (D) based on
externally ascertainable pricing and contracting infonnation. Section
628 (c) (2) (A) can playa supporting role where infonnation is available (such as
might come from an internal "whistleblower") that evidences "undue influence"
between affiliated firms to initiate or maintain anticorrpetitive
discriminatory pricing, contracting, or product withholding. Although such
conduct may be difficult for the Comnission or corrplainants to establish, its
regulation provides a useful support for direct discrimination and contracting
regulation. A prohibition a~3rst such conduct will accQrdingly be
incorporated into the rules.

146. complaint and enfOrcement procedures. As in the case of both
discriminatiQn and exclusivity corcplaints, we will require that any corcplainant
must first notify the cable operator, vertically integrated satellite cable
prograrrming vendor, or satellite broadcast prograrrming vendQr of its belief
that said party has engaged in prohibited acts or practices. Such· notice must
provide sufficient SPecificity so that the cable operator or prograrrming vendor
can ascertain the precise nature Qf the dispute. If the parties cannot resolve
the dispute without involving the Ccmnission, the complainant may file a
complaint along with evidence (an affidavit or copy of a certified letter) that
the required notice has been given. 240 Failure to include such evidence will
be grQtmds for inmediate dismissal of the complaint.

147. As with all other section 628 cases, we seek to dispose Qf as many
corcplaints as possible on the basis of a corcplaint, answer, and reply.

238 ~, ~, Superstar at 42-44, WI at 21, TCI at 36, Time Warner at
15-17.

239 We note that the suggestions Qf the AttQrneys General, which are
detailed in Appendix C, are either covered by our other regulations regarding
discrimination or refusals to deal, Qr are not within the scope of 628 (c) (2) (A)
because they do nQt involve vertical relationships. We also note that APPA
prQvides two examples of conduct that, allegedly, was caused by the undue
influence Qf a vertically integrated cable operator that are more
appropriately addressed with reference to the statute's exclusivity
provisions . ~ APPA at 4-6.

240 At this time, rather than establishing a SPecific time period for the
parties to atterrpt to resolve the dispute before an aggrieved MVPD may file a
corcplaint, we will allow the aggrieved MVPD to determine the appropriate
duration of negotiations. At a minimum, however, the MVPD must provide the
potential defendant ten (10) days to respond to the notice, and allow a
reasonable time thereafter for negotiations.
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Discovery will not be permitted as a matter of right, but on a case-by-case
basis as deemed appropriate by the reviewing staff. Interlocutory applications
for review shall be pe:r::mitted only after the staff has issued a ruling on the
merits. The Slli~ rules regarding restricted proceedings will be applied.

148. Complaint. When filing a conplaint, the burden of proof will be on the
MVPD to establish a~~ showing that the defendant has engaged in
conduct prohibited by Section 628 (c) (2) (A). The conplainant must show that the
defendant is a cable operator, a satellite broadcast progranuning vendor, or a
vertically integrated satellite cable progranuning vendor that meets the
attribution standards established herein. The conplaint must be supported by
documentary evidence of the alleged violation, or by an affidavit (signed by an
officer of the complaining MVPD) setting forth the basis for the complainant's
allegations. A one-year statute of limitations, as set forth supra, will apply
to undue influence conplaints. Finally, the conplaint should specify the
relief requested.

149. Answer and. Reply. The defendant will be given thirty (30) days to file
an answer responding to the conplainant' s allegations. The answer should be
supported by documentary evidence, or an affidavit (signed by an officer of the
defendant), that refutes the camplainant's allegations or supports any
affinnative defenses the defendant may raise. The complainant will be given
twenty (20) days to respond to the defendant's answer.

150. Staff Dete:r::mination. After reviewing the conplaint, ar:swer and reply,
the staff will make what, for the purPOses of these proceedings, we will deem a
~~ dete:r::mination. 241 If the conplainant has not made a m:inJg~
case of a violation the camplaint will be dismissed. If the staff dete:r::mines
that the corrplainant has made a J2timg~ case of a violation, the staff will
so rule, and will dete:r::mine whether it can grant relief on the basis of the
existing record. If the record is not sufficient to resolve the conplaint, the
staff will dete:r::mine and outline the appropriate procedures for discovery.

151. Discovery. The staff will dete:r::mine what additional infonnation is
necessary to resolve the corrplaint, and will develop a discovery process and
timetable to resolve the dispute expeditiously. Wherever possible, to avoid
discovery disputes and arguments pertaining to relevance, the staff will itself
conduct discovery by issuing appropriate letters of inquiry or requiring that
specific documents be produced. The staff will dete:r::mine whether the materials
ordered to be produced to the opposing party should also be filed with the
Corrmission. The staff will order that any documents or answers to such
inquiries will be sutmitted to the Cornnission and to the opposing party
pursuant to a protective order within a specified time period. If the staff
cannot readily determine what information is needed, it can direct the Parties
to submit discovery requests and supporting memoranda within a specified time
period. The staff will then schedule a status conference to resolve discovery

241 As in the case of discrimination and exclusivity complaints, motions
to dismiss and motions for summary judgment will not be considered. We intend
to keep pleadings to a minimum to conply with the statutory directive for an
expedited adjudicatory process.
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disputes and establish a tirretable for corrpliance. 242 The staff is authorized
to issue oral rulings at the status conference which will be confirmed in
writing to the parties. My infonration exchanged through discovery will be
subject to a protective order.

152. Upon conclusion of discovery, the staff will direct the parties to
suhnit briefs, together with proposed findings of fact, conclusions of law and
proposed remedies on a specified date. Reply briefs should be filed within the
following fifteen (15) days. The Parties will be given an additional five (5)
days in which to file redacted copies of briefs and reply briefs for the
public record when they contain confidential or proprietary infonnation fran
material that is subject to a protective order. After a ruling on the merits,
either Party may file an application for review of the staff's determinations
directly to the Comnission. Such ruling will include a tirretable for
corrpliance, and will becane effective upon release. 243 In the absence of a
stay, any relief or remedies inposed therein shall remain in effect Pending
review. Stays will not be routinely granted.

153. Referral to ALJ. If the staff determines that the corrplainant has
established a~~ case, and that extensive discovery will probably be
required to resolve the corrplaint, it will so advise the Parties in writing.
If both Parties agree, they may elect to resolve the dispute through ADR. If
the Parties do not agree to ADR, the staff may refer the complaint .to an AIJ
for an administrative hearing. The AI.Js are expected to resolve such cases
~tiously, and should hold an imnediate status conference to establish
tirretables for discovery, hearing, and sul:xnission of briefs and proposed
findings of fact and conclusions of law. Interlocutory appeals shall be
pennitted only after a ruling on the merits. A ruling on the merits by the
ALJ Im.lSt be appealed directly to the Comnission. Such ruling will include a
tirretable for corrpliance and will becorre effective upon release. In the
absence of a stay, any relief or remedies inposed therein will remain in
effect Pending appeal.

IX. FRJvnIl!1§ <XMm\INTS

154. As required by Section 628 (f) (3), the Notice made certain proposals
with respect to Penalties for filing frivolous complaints. SPecifically, we
proposed to enforce a prohibition against filing frivolous complaints by
assessing monetary forfeitures, and sought cornrent on the relationship between
the penalties provided for in the Cable Act and the general penalties contained
in Section 503 of the Corrmunications Act as well as comments on guidelines to
determine forfeiture amounts. we also requested comment on the factors we

242 Additional pleadings, such as responses to opponent's supporting
memoranda, beyond those specifically requested by the reviewing staff will not
be considered. Parties will have sufficient opportunity to make any necessary
additional argurrents at any status conference. Again, we intend to keep
pleadings to the minimum necessary to resolve the dispute expeditiously.

243 ~ 47 C.F .R. §1.102 (b) .
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should consider in detennining whether a complaint is frivolous. In response
to the Notice's proposals, programming vendors assert that penalties against
frivolous complaints are important and suggest that Federal Rule of Civil
Procedure 11 be used as a model. 244 They state that a minimum forfeiture
should be sufficiently high to discourage frivolous complaints. MVPDs, on the
other hand, caution the Corcrnission to "tread lightly" with respect to this
issue to avoid deterring legitimate corrplaints. These parties argue that the
complaint should not be deemed frivolous if it is dismissed based on evidence
produced by the programmer that the complainant had no way of knowing because
such evidence was under the control of the programmer. 245 NRTC argues that no
complaint should be found frivolous if there is any difference in price, terms
and conditions of service. 246

155. The regulations adopted in this area seek to avoid constraining MVPDs
from filing legitimate complaints while affording the statutory protection from
frivolous corcplaints promised to vendors. Although Federal Rule of Civil
Procedure 11 offers some useful regulatory language,247 its provisions are
more corrplex than analogous Cornnission rules and thus we believe it is not a
totally appropriate model. We also reject NRTC's assertion that a corrplaint is
not frivolous if it is based on a difference in price, terms and conditions
because this analysis ignores the second part of a prima facie claim, namely
that a differential is unjustified. Accordingly, pursuant to Congressional
directive, we adopt regulations prohibiting the filing of frivolous corcplaints
alleging violation of any provision of Section 628. OUr regulations will also
require that all corcplaints alleging violations of Section 628 must be
acconpanied by an affidavit signed by an authorized officer or agent of the
carrplainant. To enforce the prohibition against filing frivolous complaints,
we will assess monetary forfeitures in accordance with Section 503 of the
Carrmunications Act and our forfeiture regulations and policies. For purposes
of Section 503 (b) (5), one finding that a corcplainant has filed a frivolous
complaint under any provision of Section 628 will be sufficient to fulfill the
citation requirements of the forfeiture provisions.

156. With respect to the type of complaints that the Conmission will deem
frivolous, we believe that complaints filed without any effort to ascertain or
review the underlying facts should be considered frivolous. We expect that
the requirement adopted herein that corrplaints be accorrpanied by affidavit
should assure that such complaints are based on specific and substantiated
facts. When this is not the case, the corrplainant will be liable for
sanctions for violating our rule against frivolous complaints. Similarly,

244 ~, ~, E! at 11; Liberty Media at 65; Superstar at 67; WI at 41;
and EMI at 13.

245 DirecTv at 31-32.

246 UVI opposed this approach, stating that complaints containing only
general and unsupported allegations should be dismissed. See WI Reply at 5.

247 For exarrple, the requirement of signed affidavit is modeled after a
similar requirement in Rule 11.

69



complainants will be liable for sanctions for filing a frivolous complaint when
that complaint is based on arguments that have been specifically rejected by
the Corrmission in other proceedings, or for filing a complaint that has no
plausible basis for relief. We agree with DirecTv, however, that a complaint
should not be found frivolous if dismissal of the complaint is based solely on
evidence that the complainant had no way of knowing before it was produced by
the programner in the complaint process. We expect that further standards with
reSPect to frivolous complaints will develop as specific cases are adjudicated.

x. AlUJAL REPORT TO {XffiRESS

157. Section 628 (g) of the 1992 Cable Act directs the Commission to annually
report to Congress on the status of corrpetition in the video prograrraning
marketplace. The COrrmission must issue its first report within 18 months of
promulgating program access regulations. In the Notice, we proposed that the
report should include, at a mini.rmJm, an analysis of Section 628· complaints
filed with the Comnission, as well as generally available industry infonnation
regarding the status of corrpetition in the satellite cable and satellite
broadcast prograrrming ma.rketplace.2~8 We also sought comnent on additional
information to be collected, including data regarding (1) the number of
indePendently owned cable operators and programming distributors; (2) the
degree of vertical integration between cable operators and prograrrming
distributors; (3) the Penetration or availability of programming to corrpeting
roltichannel services; and (4) the levels of pricing differentials for
programning, including the range and average of volume-related discounts and
other permissible differentials. 249 Of the very few corrmenters that address
the content of our annual reports, some argue that we should require an annual
su1::Jnission from cable progranmers detailing specific pricing data and include
this information in our report to Congress. Other comnenters, however, are
concerned that sul:mission of SPecific price data would be detrimental to
canpetition.

158. We intend to include in our annual report to Congress the type of
information specified in categories (1), (2) and (3) above. Such data will be
readily available through existing industry publications and through data
su1:mitted during the complaint process, and we therefore do not intend to
inpose reporting requirem:mts on progra:rmers or distributors. we believe that
annual analysis of this information will enable us to closely follow the
canpetitive developrent of the video progranming industry. While data of the
type specified in category (4) would also be informative, we are concerned that

248 The Notice also sought comnent on a process for collecting data
necessary to facilitate our resolution of programming access complaints, as
directed by Section 628 (f) (2). we note that our decisions regarding the
enforcement processes for alleged instances of discrimination, exclusivity, and
unfair practices, will ack:iress the types of infonnation that we will require to
resolve complaints, and how to maintain the confidentiality of proprietary
information.

249 Notice at 205.
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disclosure of such data, even in aggregate form, could hinder competition in
the industry. We will, however,surranarize our experience with the corrplaint
process in our reports to COngress, and we will include the total number of
conplaints resolved and will report on the general nature of those corrplaints.
Thus, our reports to Congress will also include public or non-protected
information from the corrplaints,as well as a general surrmary of data without
divulging proprietary information. In addition, although we have not adopted a
specific program access reporting requirement, we may subsequently request
program access information as part of a general collection of information
COIllllalCed with respect to other requirements of the 1992 cable Act.

XI. aK:UJSICI'f

159. In this RePOrt and Order, we adopt rules to irrplement the new Section
628 of the Corrrrnmications Act regarding program access. After evaluating the
record in this proceeding, we are cognizant that even as distributors gain
access to prograrraning services, their ability to enhance the diversity of
progranming available to the public will still depend upon their opportunities
to purchase prograrraning at nondiscriminatory prices and terms. We also
recognize testimony in the legislative history of the 1992 cable Act that
caused Congress to conclude that vertically integrated program suppliers have
the incentive and ability to discriminate and favor their affiliated cable
operators over other multichannel progranuning distributors. Therefore, we seek
to adopt inplementing rules for Section 628 that will prohibit and remedy such
problems, thus fulfilling the congressional intent to prOhibit unfair or
anticorrpetitive actions without restraining the amount of multichannel
prograrraning available by precluding legitimate business practices that enhance
conpetition and create prograrraning diversity. Finally, in response to the
COngressional mandate to develop an adjudicatory process for implementing the
provisions of Section 628, we establish procedures tailored to specific classes
of conplaints in order to resolve such matters as expeditiously as possible.

XII. NMINIS'mATIVE MAT'.lERS

A. Final Regulatory Flexibility Analysis

160. The Final Regulatory Flexibility Analysis is attached as Appendix D.

B. Paperwork Bfrirtion Act Statement

161. The decision in this proceeding has been analyzed with respect to the
Paperwork Reduction Act of 1980, and has been found to irrpose new or modified
requirerrents or burdens upon the public. Irrplementation of any new or
modified requirements will be subject to approval by the Office of Management
and Budget as prescribed by the Act.

C. Ordering Clauses

162. Accordingly, IT IS ORDERED that, pursuant to Sections 2 (a), 4 (i), and
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303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 152(a),
154(i), and 303(r), Part 76 of the Commission's Rules, 47 C.F.R. Part 76, IS
AMENDED as set forth in Appendix E, below, effective July 16, 1993.

163. IT IS FURTHER ORDERED that t-t-1 Docket No. 92-265 will remain open until
such time as the remaining issues relating to Section 12 of the cable Act are
resolved.

164. For further infonnation in this proceeding, contact James Coltharp,
Mass Media Bureau, (202) 632-6302; Diane Hofbauer, Office of the General
Counsel, (202) 632-6990; Jane Halprin, Mass Media Bureau, (202) 632-7792; or
Rosalee Chiara, Common Carrier Bureau, (202) 634-1781.

Donna R. searcy
~cretary
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APPEN.>IX A: sectim 19 of tile 1992 cable Act

SEC. 19. DEVELOPMENT OF COMPETITION AND DIVERSITY IN VIDEO PROGRAMMING
DISTRIBUTION.

Part III of title VI of the Corrmunications Act of 1934 is amended by
inserting after section 627 (47 U.S.C. 547) the following new section:

"SEC. 628. DEVELOPMENT OF COMPETITION AND DIVERSITY IN VIDEO PROGRAMMING
DISTRIBUTION.

"(a) PuI:pose.--The purpose of this section is to promote the public
interest, convenience, and necessity by increasing corcpetition and diversity
in the multichannel video prograrrming market, to increase the availability of
satellite cable prograrnning and satellite broadcast programming to persons in
rural and other areas not currently able to receive such programming, and to
spur the developnent of corrmunications technologies.

"(b) Prohibition.--It shall be unlawful for a cable operator, a satellite
cable programming vendor in which a cable operator has an attributable
interest, or a satellite broadcast programrning vendor to engage in unfair
methods of corcpetition or unfair or deceptive acts or practices, the purpose
or effect of which is to hinder significantly or to prevent any multichannel
video programming distributor from providing satellite cable programming or
satellite broadcast prograrnning to subscribers or consumers.

"(c) Regulations Required..--
"(1) Proceeding required.. --Within 180 days after the date of

enactment of this section, the Commission shall, in order to promote the
public interest, convenience, and necessity by increasing corrpetition and
diversity in the multichannel video programming market and the continuing
developnent of comnunications technologies, prescribe regulations to
specify particular conduct that is prohibited. by subsection (b).

"(2) Minimum contents of regulations. --The regulations to be
promulgated under this section shall--

." (A) establish effective safeguards to prevent a cable operator
which has an attributable interest in a satellite cable programming
vendor or a satellite broadcast prograrnning vendor from unduly or
irrproperly influencing the decision of such vendor to sell, or the
prices, terms, and conditions of sale of, satellite cable programming
or satellite broadcast programming to any unaffiliated multichannel
video programming distributor;

II (B) prohibit discrimination by a satellite cable programning
vendor in which a cable operator has an attributable interest or by a
satellite broadcast programming vendor in the prices, terms, and
conditions of sale or delivery of satellite cable prograrnning or
satellite broadcast programning among or between cable systems, cable
operators, or other multichannel video programming distributors, or
their agents or buying groups; except that such a satellite cable
programming vendor in which a cable operator has an attributable
interest or such a satellite broadcast programming vendor shall not
be prohibited from--

"(i) irrposing reasonable requirements for creditworthiness,
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offering of service, and financial stability and standards
regarding character and technical quality;

II (ii) establishing different prices, terms, and conditions to
take into account actual and reasonable differences in the cost
of creation, sale, delivery, or transmission of satellite cable
programning or satellite broadcast prograrrnning;

"(iii) establishing different prices, tenns, and conditions
which take into account economies of scale, cost savings, or
other direct and legitimate economic benefits reasonably
attributable to the number of subscribers served by the
distributor; or

II (iv) entering into an exclusive contract that is permitted
under subparagraph (0);
"(C) prohibit practices, understandings, arrangements, and

activities, including exclusive contracts for satellite cable
prograrrming or satellite broadcast programming between a cable
operator and a satellite cable prograrrming vendor or satellite
broadcast prograrrnning vendor, that prevent a multichannel video
programning distributor from obtaining such prograrrnning from any
satellite cable programning vendor in which a cable operator has an
attributable interest or any satellite broadcast prograrrnning vendor
in which a cable operator has an attributable interest for
distribution to persons in areas not served by a cable operator as of
the date of enaetmant of this section; and

n (0) with reSPect to distribution to persons in areas served by a
cable operator, prohibit exclusive contracts for satellite cable
programning or satellite broadcast prograrrnning between a cable

• operator and a satellite cable prograrrnning vendor in which a cable
operator has an attributable interest or a satellite broadcast
prograrcming vendor in which a cable operator has an attributable
interest, unless the Comnission determines (in accordance with
paragraph (4» that such contract is in the public interest.
"(3) Limitations.--

n (A) Geographic limitations. --Nothing in this section shall
require any person who is engaged in the national or regional
distribution of video prograrrnning to make such prograrrnning available
in any geographic area beyond which such prograrrming has been
authorized or licensed for distribution.

"(B) Applicability to satellite retransmissions.--Nothing in this
section shall apply (i) to the signal of any broadcast affiliate of a
national television network or other television signal that is
retransmitted by satellite but that is not satellite broadcast
programning, or (ii) to any internal satellite corrmunication of any
broadcast network or cable network that is not satellite broadcast
prograrrming.
n(4) Public interest determinations on exclusive contracts.--In

determining whether an exclusive contract is in the public interest for
purposes of paragraph (2) (0), the Commission shall consider each of the
following factors with reSPect to the effect of such contract on the
distribution of video prograrrnning in areas that are served by a cable
operator:

"(A) the effect of such exclusive contract on the developnent of
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corrpetition in local and national ITUlltichannel video prograrnning
distribution markets;

II (B) the effect of such exclusive contract on competition from
ITU.1ltichannel video prograrrming distribution technologies other than
cable;

"(C) the effect of such exclusive contract on the attraction of
capital investment in the production and distribution of new
satellite cable prograrnning;

II (D) the effect of such exclusive contract on diversity of
progranming in the ITU.1ltichannel video programming distribution
market; and

"(E) the duration of the exclusive contract.
II (5) ~unset provision.--The prohibition required by Paragraph (2) (D)

shall cease to be effective 10 years after the date of enactment of this
section, unless the Corrmission finds, in a proceeding conducted during
the last year of such la-year period, that such prohibition continues to
be necessary to preserve and protect corrpetition and diversity in the
distribution of video programming.
"(d) Adjudicatory Proceeding. --Any ITU.1ltichannel video prograrnning

distributor aggrieved by conduct that it alleges constitutes a violation of
subsection (b), or the regulations of the Commission under subsection (c),
may commence an adjudicatory proceeding at the Corrmission.

II (e) Remedies for Violations.--
"(1) Remedies authorized. --Upon corrpletion of such adjudicatory

proceeding, the Comnission shall have the power to order appropriate
remedies, including, if necessary, the power to establish prices, tenus,
and conditions of sale of programning to the aggrieved ITU.1ltichannel video
prograrrming distributor.

II (2) Additional remedies. --The remedies provided in paragraph (1) are
in addition to and not in lieu of the remedies available under title V or
any other provision of this Act.
"(f) Procedures.--The comnission shall prescribe regulations to irrplerrent

this section. The Comnission's regulations shall--
II (1) provide for an expedited review of any corrplaints made pursuant

to this section;
II (2) establish procedures for the Comnission to collect such data,

including the right to obtain copies of all contracts and documents
reflecting arrangements and understandings alleged to violate this
section, as the Comnission requires to carry out this section; and

"(3) provide for Penalties to be assessed against any person filing a
frivolous corrplaint pursuant to this section.
"(g) Reports. --The Corrmission shall, beginning not later than 18 months

after proITU.1lgation of the regulations required by subsection (c), annually
report to Congress on the status of corrpetition in the market for the
delivery of video prograrrming.

"(h) Exerrptions for Prior Contracts.--
II (1) In general. --Nothing in this section shall affect any contract

that grants exclusive distribution rights to any person with respect to
satellite cable programming and that was entered into on or before June
1, 1990, except that the provisions of subsection (c) (2) (C) shall apply
for distribution to persons in areas not served by a cable operator.

"(2) Limitation on renewals.--A contract that was entered into on or
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